5 E NTEN 0 E 


N 


Pronounc'd by the 


| COURT-MA RTTAL, 


bung aboard His Maj ESTv's Ship, 
| the Prince of Orange, at Deptford, 
on Tueſday, the 3d of June, 1746, 
on Vice-Admiral LESTOCK.: 


LONDON: 


printed for M. Cooper, in Paternoſter-Rotw, 
MDCC XLVI. 


th, T , 
a; * = a "_ = r 
o 2 a * n . — 
= - 
5 hd 


Aa 
— 1 * Wer : k *2 


At a Court-Martial held on board 
His Majeſty's Ship the Prines of 
Orange at Deptford, by ſeveral 
Adjournments, between the 12th. 
of March, and 3d of June; 1746. 


PRESENT, 

Perry Mayne, Eſq; Rear-Admiral of the 
Blue, and Commander in Chief of his Ma- 
jeſty's Ships and Veſſels in the Rivers of 
Thames and Medway, and at the Buoy of 
the Nore, Preſident. 


Hon. John Byng, Hon. Edward Legge, 


Reaa · Admiral of Fohn Orme, 
the Blue. Thomas Prankland, 


Capt. Fames Renton, Hon, Jobn Hamilton, 
Garles Colby, Sir Charles Molloy, 
Foſeph Hamar, Robert Erſkine, 

Smith Callis, Charles Catford, 

John Pittman, Edward Spragge. 
Thomas Hanway, 


All duly ſworn according to Act of Par- 
liament, The 


.(6) 


| HE Court, purſuant to an Order 
| from the Right Honourable the 

Lords Commiſſioners for executing 
the Office of Lord High -Admiral of 
Great-Britain, &c. to Perry Mayne, Eſq; 
dated the roth of March, 1745, proceedeg 
to enquire into the Conduct of Vice-Ad- 
miral Leſtock, in Relation to the late En- 
gagement between his Majeſty's Fleet and 
the combined Fleet of France and Spain 
off Toulon, and to try him for the ſame, 
upon the Charge prepared againſt him by 
the Proſecutors in Behalf of the Crown, 
and the Court having ſtrictly examin'd the 
Witneſſes produc'd, as well in Support of 
the Charge, as in Behalf of the Priſoner ; 
and having thoroughly conſider'd their E- 
vidence, it appeared to the Court thereby, 


1. That the Vice-Admiral led his Ma- 
jeſty's Fleet out of Hieres-Bay, when the 
Wind was to the North-Weſtward upon 
the Starboard -Tack, for which Reaſon, 
when the Wind ſhifted to the South-Eaſt- 
ward, and the Fleet was upon the Lar- 
board -Tack, the Vice-Admiral with his 
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Diviſion, muſt have been the Leeward- 
moſt ; therefore the reſt of the Fleet muſt 
bear down to him, before the Line o 
Battle a-breaſt could be form'd, or they 
could be to Leeward of him. 


2, Many of the Witneſſes declare there 
as not Time to form the Line before the 
Signal was made tg bring to, at Six at 
Night, from the little Wind and Confu- 
ion the Fleet was in at coming out of 
he Bay ; and that the Vice-Admiral, with 
is Diviſion, uſed his utmoſt Endeavours 
o form the Line. 


3. The greateſt Number of the Wit- 
eſſes affirm, that the Line a-breaſt was 
early form'd ; and ſome, that it was quite 
orm'd, at leaſt by the Vice-Admiral, and 
he Admiral's Diviſions ; and all agree, that 
he Enemy was brought to in a Line of 
battle a-head. If his Majeſty's Fleet was 
fore the Wind bearing down on the 
nemy in Line a-breaſt, the Left Wing 
buſt have been, as much nearer the Van 
the Enemy, than the Right Wing was 
the Rear gf the Enemy, as the Van of 
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the Enemy was to Windward of the Rear 


of their own Fleet; which, by the Num. fi © 
der of Ships in the Line, could not be i 
much leſs than four Miles; conſequently, bs 


the Center of his Majeſty's Fleet muſt have 
been as much nearer the Center of the Ene- 
my'sFleet, than the Right Wing of his Ma- 
jeſty's Fleet, was to the Rear of the E. 
nemy's Fleet, as the Center of the Ene- 
my's Pleet was fo Windward of theit 
own Rear, which, by the ſame Reaſon, 
could not be much leſs than two Miles; 
therefore, the Left Wing of his Majeſty's 
Fleet muſt have been four Miles, and the 
Center two Miles, nearer the Van and 
Center of the Enemy, than the Right 
Wing was to the Enemy's Rear, when 
in a Line of Battle a-breaſt before the 
Wind, to be as far to Leeward as the 
Right Wing was: And if the Wind ws 
on the Larb6ard-Quatter as much more 
# the Wind was upon that Quarter, juſt 
o much the futther muſt the Left Wing 
and Center be to Windward of the Right 
Wing. It does not appear by the Evi 
dence, that the A was nearer thaſ 


the Vice Admiral, but the contrary, ant 
$4 allow 
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lowing them only to have been equally 
diſtant from the Enemy, under either Cir- 
cumſtance, in the Line a-breaſt before the 
Wind; or with the Wind, upon the Lar- 
board-Quarter, the Vice- Admiral muſt have 


been the Leewardmoſt. 


Article II. The Vice-Admiral neither 
being to Windward, nor a- ſtern of his Sta- 
tion, but, on the contrary, to Leeward 
when the Signal was made to bring to, 
and the whole Fleet bringing to, as ſoon 
is the Signal was made, he muſt have been 
equally to Leeward when brought to. 


2. The Night- Signal to bring to being 
bt nude, it is to be preſumed the Day-Sig- 
en ral for the Line of Battle could not be 
the Wen, nor be ſuppoſed to be intended to 
be obey'd, being ſuperſeded by a ſubſe- 
quent Signal, as indeed it appears by all 
the Witneſſes who have been examin'd on 


jolWthat Head, that it was not ſeen; and the 
[10 mpoſſibility of obeying the Signal for the 
ightMline of Battle appears from its having 
Ex 


been the Signal for the Line a-breaſt, which 
ould © not be put in Execution, becauſe, 


; B it 
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if the Fleet had brought to upon each other, 
Beam as the Line of Battle abreaſt Requires 
more than one half of His Majeſty's Fleet, 
muſt have been to Leeward of the Enemy' 
Fleet, and have cut their Line of Battle a 
Right Angles; therefore the Signal for the 


Line abreaſt neither ſhould, or could, hae 


been regarded; nor will the Fleet if Selling 
before the Wind in a Line of Battle abreaſt, 
form the Line of Battle a head upon bring. 
ing to, becauſe in Line of Battle abreal 
before the Wind, all the Ships are equally 
to Leeward, and in Line of Battle a head, 
the headmoſt are, and muſt be, the Weather. 
moſt, but if the Ships were nearly in Line 
abreaſt, with the Wind two Points upon the 
Larboard Quarter, and there brought to, 
they would nearly bring to in a Line a head, 
and then the Sternmoſt would be Leeward- 
moſt, therefore the Vice Admiral muſt be as 
far to Leeward as the Admiral when brought 


to, 


3dly, If the Admiral thought the Signal 
for the Line of Battle a breaſt could be ſeen, 
and was to be regarded, he might have made 
us Day Signal to bring to, which could e- 
qually 
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qually have been ſeen, and would have left 
it to every Body's Diſcretion where to bring 
to, which the Night Signal does not. 


ath, If the Vice Admiral had been to 
Windward of the Admiral at Night, when 
he brought to; by the Wind's ſhifting one 


hole Quarter of the Compaſs, that is, from 


Faſt South Eaſt, to North North Eaſt, (asa 
great number of Witneſſes, and the Log- 
Books, produced in Court have declared it 
did) he muſt have been neareſt right a Head, 
of the Admiral in the Morning, whereas it 
appears, he was abaft his Weather Beam, 


eth, If the Vice Admiral had been to 
Windward of the Admiral, when the Night 
Sipnal was made, it was his Duty to have 
brought to there, it being preſcribed by the 
ſeventh Night Signal in the Sailing and Fight- 
ing Inſtructions, that the Weathermoſt Ships 
ſhall bring to firſt. | 


6th, By the Bearings of the Admiral from 
the Vice Admiral, and by the Bearings of the 
Admiral and Vice Admiral from the Torbay 
B 2 Ruffetl 
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Ruſſell and Buckingham, the Vice Admin 
ant have been to Leeward of the Admiral. 


7th, It his Majeſty s Fleet was brought in- 
to great Danger, as is aſſerted in the Charge 
hy bringing to as they did, the Cauſe that the 
Fleet was brought into ſuch great danger, 
neither did, or could, ariſe from the Obedi. 
ence of any Inferiour Officer. 


_ 8th, If the Commander in Chief had de- 
ſigned the Fleet ſhould have brought to in 
Line of Battle a Head, there were proper 
Methods to haye been uſed, and Signals adap- 
ted to that purpoſe by the 87h, and 30th Ar- 
ticles of the Sailing and Fighting Inſtructions, 


9th, The Night being fine. and clear, and 
the Admiral being able to ſee the Vice Ad- 
miral, as well as the Vice Admiral was to lee 
the Admiral, both of which appears by mot 
of the Witneſſes ; if the Admiral had thought 
the Vice Admiral too far to Windward, and 
out of his Station, he might have ſent 4 
Boat to him, with Orders to join him nearer, 
or elſe have ſuperſeded, him, and not have 
truſted his Judgment or Integrity the next day, 
when 


(+13) 
when * Engagement was deſigned by both: 
Fleets to be brought on; but not having ſent 
Orders to him, or rer him, it it be 
preſumed, he neither thought him too 
far to Windward, and out of his Station, 
nor diſobedient to Order and Command, as is: 
alledged.1 in this Article of his Acculation, 


10th, Laſtly, It hens not appear, that the 
Vice Admiral's Diviſion was brought to in 
Diſorder, but, on the Contrary, that it was 
the moſt regularly formed of any Diviſion in 
his Majeſty's Fleet; his Ships were clear, and 
in Poſture of Fight, and formed in Line of 
- Battle, and he made and - repeated the Signal 
„bor their fo doing, as well as every other made 
that Day. 


. Article III. 1/t, The chief part of the 
e third Article is deſtroycd by the Anſwers to 
it: che firſt and ſecond, nor if it was admitted, 
bt that the Vice Admiral brought to, to Wind- 
d ward, and a Stern of his Station, is the Con- 
a WW cluſion juſt, that therefore he muſt have been 
, further to Windward, and at a greater dif- 
ve WW tance the next Morning, becauic all things 
y, being equal, the Diſtance mult have remained 
en | the 
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the fame, tho' here it muſt be remarked 
that the Charge is inconſiſtent with itſelf 
having termed the fame Diſtance in expres 
Terms a greater Diſtance, but as the diſtance 
vas increaſed (as it appears by all the Wit. 
neſſes it was) the Court are of Opinion, that 
the Increaſe of Diſtance muſt have ariſen 
from the Difference in the Winds or Cur. 
rents, by which the Drift of the Ships be. 
came different, and perhaps in ſome degree 
from their lying to under different Sail, and 
with a different Poſition of the Helm. 


24, If the Vice Admiral had made Sail in 
the Night without Orders from the Com- 
mander in Chief, it would have been an un- 
juſtifiable Breach of Diſcipline, nor have the 
Inſtructions provided any Signal for any par- 
ticular Diviſion to make Sail in the Night 
after Do g to, 


234, The Signal for the Line of Battle 
being repeated next Morning, as is ſet forth 
in the Charge, is a Proof, that it was hauled 
down over Night; and it appears by a Num- 
ber of Witneſſes, that the Vice Admiral 


made Sail at Day break, repeated and obeyed 
that 


(15 ) 
that Signal, and uſed his utmoſt endeayours 
to get into his Station and cloſe the Center. 


Article IV. 1, It appears from many 
Witneſſes brought in ſupport of the Charge, 
as well as from the Evidence in Defence of 
the Prifoner, that he made Sail in the Morn. 
ing with his Diviſion before the Admiral, 
in order to recover the Difference of Diſtance 
that had been made in the Night by the Dit- 
ference of Drift. 


24, Many Witneſſes both Officers and 
petty Officers of the Neptune have declared, 
that the Vice Admiral let all his Reefs out, 
and Slung his Topſail Yards, and made all 
the Sail he could, as faſt as he could, on the 
11th of February at Day break. 


34, It appears by the Teſtimony of the 
Captain and ſeveral of the Officers and Petty 


| Officers of the Neptune, that the Vice Ad- 


miral did not reef his Topſails, nor haul 
down his Topmaſt ſtudding Sails, nor clue 
up his Top Gallant Sails, nor unſling his Top- 
lil Yards, nor lower his Topfails, nor in any 

| man- 
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manner ſhorten Sail on Ln 1 * of Febry. 
ery, till the Signal was made by the Ad. 
miral for leaving oft Chace. This too. is con- 
fir med by the Captain and ſeveral Witneſles 
from the Tor 5ay, with the Circumſtance, 
that the Torbay made all the Sail the could, 
and. kept abreaſt of the Vice Admiral, * 
could not get into her Station a-head of him 
which ſhe would have been able to have done, 
if he had in any manner ſhortened Sail; It is 
confirmed alſo by Witneſſes from the Ruſſel, 
who depoſe, that at Or Near the time the Vice- 


Admiral i is ſaid to have reefed, ſeeing hands th 
go aloft in the Neptune, the Ruſſel ſent her I fil 


hands up in order to reef, but ſecing the 
Vice Admiral did not reef, che Hands were 
called down again, and neither the Vice-Ad- 
miral nor Ruſſel reefed: and it is ſtill farther 
confirmed by a Licutenant of the Non/ach, 
whoſe Signal being made by the. Vice-Admi. 
ral, at the time the Admiral and Center Di- 
x" reefed, he. continued obſerving the 
Neptune, the whole-time, in hopes that when 
ſhe ſhortened Sail to reef, the Nonſuch might 
have an Opportunity of running up, and 
dropping her Boat on Board, but not being 


able 


A 
able to come up, the Vice- Admiral ſent het 


Orders by the Oxford Boat. From ali 
which this Aſſertion of his reefing ſeem 
groundleſs; being ſworn to by few, either 
poſitively, or :circumſtantially ; and fully 
diſproved; to the Satisfaction of the Court- 
However, if it had been true the Admiral 
reefed, and thete is no other Signal to 
reef, but the Example of the Commander 
in chief, therefore it would have been no 
Breach of Duty; and if any Accident had 
defallen the Neptune from not reefing, 


the Vice- Admiral muſt have been refpon- 
ſible for it; 


re 4. Moſt of the Witnefles in Suppott of + 


d- the Charge, and all who appeared on the 
er Priſoner's Defence, have declar'd, that it 
„vas impofiible for the Vice-Admiral to 
join the Admiral, and cloſe the Line, be- 
fore the Signal to leave off Chace in the 
Evening was made, and even mot of the 


tation by Circumſtances. 


8 Ati. 


when the Admiral had ſet the Example, 


reſt have prov'd the Truth of that Decla- 


Ou) 


WE v. 1. „The Admiral bs bearing 
down as he did upon the Rear-Diviſion 
of the combined Fleet, exeluded the Vice. 
Admiral from any Part of the Engagement, 
if he could have come up; - for, if both 
Lines had been clos'd, when the Admiral 
engaged the Real, there would have been 4 
no mare than one Ship of the Enemy; W ; 
Fleet for the Vice-Admiral and his whole g. 
Diviſion to have engaged. 


2. The Meſſages ſent to the Vice-Ad- 
miral by the Admiral's two Lieutenants 
were to make what Sail he poſſibly could 
to cloſe the Line with his Diviſion ; no 
Signal was made for him to chace with 
his Diviſion, or ſend Ships of his Diviſion 
to chace, without which, while the Signal 
for the Line of Battle was flying, and 
more eſpecially, after the Meſſage that was 
brought him by the Admiral's two Lieu- 
tenants, he could not, without Breach ot 
Duty, either have chaced, or ſent Ships to 
chace out of the Line; nor does it appea,, 


if he had had ſuch Orders, that he could 
f have 


(19) 

rave come up with the four Ships of the 
Enemy mention'd in the Charge, before 
they could come up with their. Admiral; 
as all agree, they fail'd ſo W N than 
the Neptune, | arg 

3. It don ant appear * the Vice- 
Admiral *haul'd up, or yaw'd, (unleſs ace 
cidentally, when, for want :of Wind, the 
Ship would not anſwer her Helm) nor 
ſteered an improper Courſe to clog, the 


Line, and Join the nnn 


Article VI. 1. The gteateſt Part of this 

Article is anſwer'd by the Anſwers to the 
preceeding ones, wherein it is proved, that 
the Vice-Admiral uſed, his utmoſt Endea- 
yours to cloſe the Line, and join the Cen- 
ter-Diviſion, which by the Signal flying, 
and the Meſlage he. had receiv'd, was his 
Duty to do, 


2.TheTruth of the Circumſtance brought 
to inforce the Charge contain'd in this Ar- 
icle is not proved; for whatever Diſtreſs 
he Marlborough was in, it does not appear 
C 2 the 
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the Namur was in any ; nor even that till 
the Namur hauled off, the Marltorougi 
wanted any Aſſiſtance; the Namur and 
Aﬀartborough being equal to the Real and 
Hercules, The Vice-Admiral could not 
ſend any Ships of his Diviſion to their 
Relief, without breaking the Order of 
Battle, there being four Ships of the Ad- 
miral's Diviſion ſtation'd between the Vice. 
Admiral's Diviſion and the Marlborough; 
which four Ships might have gone to the 
Aſſiſtance of the Marlborough, nor does it 
appear that any Ships of the Vice-Admi- 
ral's Diviſion could have come up with In 
the Namur and Marlborough, (if he had Pe 
ll given them Orders to endeayour fo to do) i © 
| before the Signal to leave off Chace was W *? 
made, canfidering the little Wind, and i hi 
great Swell there was from the Admiral: 
firſt engaging to that Time, 


| Wh 

| Article VII. Being only a Recapitulation ſte 
ll. of the Six preceding Articles, is anſwer dot 
ll by. the Anſwers to thoſe Articles. Ft 
| — ng OP vi 
=. * An. 
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of Duty which the Vice-Admiral has in 
general Terms been accusd of, have not 
deen made appear to the Court by any 
[Evidence that been produced. 


2. It by no Means appears, that the 
Vice-Admiral was a Principal, or any Part 


of the Cauſe of the Miſcarriage of his Ma- 


bringing on of the general Engagement, ac- 
cording to the 19th Article of the Fighting- 
1 {MW in-ſtructions, and the making proper Diſ- 
1 WW poſitions with the Fleet in the Morning 
lead down with the greateſt Advantage 
; {upon the Enemy, not depending upon 
d him, | 


3. If the Vice-Admiral's whole Diviſion 
had been abſolutely away, and the four 
n ſteramoſt Ships of the Enemy (who were 
of no more Service in the Engagement to 
che Enemy, than the Vice-Admiral's Di- 

viion was to his Majeſty's Fleet) had al- 
po been excluded, the reſt of his Majeſty's 


. 


Article VIII. 1. The notorious Brendus! | 


jeſty's Fleet in the Mediterranean ; the 


Fleet 


3 Jupport, and alſo in the Priſoner's De- 
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Fleet would have ſtill remain'd ſu 
0 the reſt of the comBin'd * 
5 The Vice: Admiral dien 4 in hi 
Command during the whole Month cf 
February, and was diſtinguiſh'd with 4 
particular Mark of Truſt and Confidence 
the Day after all the Accuſations were lail 
to his Charge, being order'd to. lead hit 
Majeſty's Fleet, in caſe of coming to a 
Engagement with the Enemy - upon either 
Tack.; It.is therefore to be preſum'd the 
Admiral did not then think him guilt 
of theſe divers notorious Breaches of his 
Daty. | 


5. Laſtly, The Information upon which 
the Charge is grounded appears to be fi 
volous, abſurd, and not true; the Evidence 
brought to ſupport it is inſufficient to 
make it good, and a great Number © 
Witneſſes, both of thoſe brought in is 


_ fence, fully refute the Whole, and every 
— 


There 


(23) 
Therefore the Court do unanimouſly ac- 
uit the Priſoner of the whole and every Part 
f the Charge, brought againſt him, and 
eis hereby Honourably acquitted. 
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